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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
‘oné may be against such order, to the appropriate authority in the following way :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building; Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the followmg case, governed by first
~. proviso to sub-section (1) of Section-35 ibid : -
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- (i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processmg of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty 6f excise on goods exported to any country 'or.territory-outsi.de
India of on excisable material used in the manutacture of the goods which are exported

to any country or territory outside India.
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| ‘In:case of goods exported outside India export to Nepal or Bhutan, without bayment of -

duty.’
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Credit of any duty allowed to be utilized towards payment of. excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commijssioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' :
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The revision application shall be accompanied by a fee of Rs.200/- where ‘the amount
involved is Rupees One’Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac, ' ‘
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. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2_nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. : '
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The appeal to the Appellate Tribunal shall® be filed in quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
.accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs:10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively i in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate publlc sector bank of the place
where the bench of any nominate public sector bank of the plaoe where the bench of
the Tribunal is situated. .
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may be is
filled to avoid scriptoria work if exolsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O 1.0. as the case may be, and the order of the adJournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the oourt fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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For an appeal to be filed before the CESTAT, 10% of the Duty &"Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,-1994)

Under.Central Excise and Service Tax, “Duty demanded” shall mcldde

(clxxxiv) amount detefmined under Section 11 D;
. - (clxxxv) amount of erroneous Cenvat Credit taken
(clxxxvi), amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Trlbunal on payment of .
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER IN- APPEAT

The present appeal has been filed by M/s. Iris Spectra Private L1m1ted |

: (earlier known as Mis. Compuserve Systems Prlvate Limited), 401

_‘AthJeet -I1I, Above Pantaloon, Near Law Garden, Ellisbridge, Ahmedabad _

— 380 006 (heremafter referred to as the appellant) agamst Order 1n
Original " No. CGST-VI/Dem-06/Iris Spectra/AC/DAP/21- 22 dated
28.02.2020 [hereinafter referred to as zmpugned order’] passed by the
Deputy Commissioner, Division — VI, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as “adjudicating authority ]

2. Bmeﬂy stated, the facts of the case is that the appellant were holding
Service Tax Registration No. AAACC7791HST00] and engaged in providing
~ Business Auxiliary Service, Beauty Parlour/Beauty Treatment service,

Commercial Training or Coachmg service, Maintenance ¢ or Repalr service

and Health Club and Fitness Centre service. During the course of Audlt of

the records of the appellant for the period from April, 2014 to J une, 2017 by
the Offlcers of Central Tax Audit Commissionerate, Ahmedabad the
following observations were - raised by Way of Revenue Paras, which are
enumerated below : |
a) Revenue Para -1 . Short Payment of.Service Tax amountlng to
'Rs.1,18,422/- for Y. 2015-16 to F.Y.2017- 18 (April to June, 2017) on
the basis of reconciliation of income. _
b) Revenue Para 4 : Non "payment of service tax amounting to Rs.20,892/-
- on the rent income on Photocopier Machine.

¢) Revenue Para 5 : Non Payment of service tax amountlng to

Rs.6,21,928)- for F.Y. 2014-15 to .Y, 2017- 18(April to June, 2017) on -

office rent paid to Director under Reverse Charge.

3. The appellant was, subsequently, issued d Show Cause Notice bearmg
No. 126/2019-20 dated 23.09.2019 wherein it was proposed to : .
a) Recover service tax totally amounting to Rs.7,61,242/- under the

proviso to Section 73 (1) of the Fi 1nance Act, 1994 and appropriate the
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b) Recover Interest Gnder Section 75 of the Finance Act, 1994 and
appropriate the interest amount1ng to Rs 30,261/- paid by them on
118,04.2019. S !

c) Impose penalty under Section 78(1) of the Finance Act, .1994 and
approprlate the penalty amounting to Rs. 9,121/ pa1d by them on
18. 04 2019.

4. The SCN was adjudicated vide the impugned order wherein the
demand of service tax amounting to Rs. 1,18,422/- was confirmed along with
interest. Penalty equivalent to the service tax confirmed was imposed under |
Section 78(1) of the Finance Act 1994. The amounts paid by the appellant
: were approprlated The demand of service tax amounting to Rs. 6,42,820/-
O was held to be settled under SVLDRS, 2019 by issue of SVLDRS-O4 bearing
No.L.12022208V400595 dated 12.02.2020. |

5.  Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :
i.  The adjudicating authority has erred in considering only the period
from F.Y. 2015-16 to F.Y.2017-18(April-June, 2017), though the audit
was for the period from April, 2014 to June, 2017
‘ii. They submlt the reconciliation of service tax payable income and
| O o service tax paid for the period from April, 2014 to June, 2017 from -
. which it can be seen that they are eligible for refund of Rs.90,384/-
’ plus interest for F.Y.2014-15. The demand is for Rs.1,18,422/-, hence,
‘the net tax liability is only Re.28,038/- plus interest and penalty.
ili. The adjudicating authority has erred in not considering the excess
payment of service tax and in not reducing the same from the service
tax payable .
1v. Against their habll1ty to pay service tax of RS 28,038/-, they had
- already paid service tax amount1ng to Rs.60,810/- 1nterest amounting
to Rs.30,261/- and penalty amounting to Rs.9,121/- on 18. 04.20109.
v. They are eligible for refund of Rs.32,772/- related to service tax,
Rs.48,575/- related to excess interest and Rs.9,121/- for penalty.
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| V1. ..‘Theyvhad shown dll the documents at the time of audit and ’the

demand has been raised on the basis of the reconciliation statement N

prepared by them. They have not suppresses any facts and 1t 1s well
documented i in audit accounts. leferenoe in the reconciliation arises
due to different 1nterpretat10n of sales and services and of certain
B prov181ons of service tax by the departmental auditors. Mere fallure to »
] 4ment10n n ST 3 returns does not amount to suppression of facts -
Extended period has been wrongly invoked.
vii.  They rely upon the judgment i in the case of Pushpam Pharmaoeutioal '
Co. Vs. Commissioner of Central Excise, Bombay; Anand Nishikawa
Company Ltd V. Commissioner of Central Excise; Contmental
Foundation J oint Venture Holding Vs Commlssmner of Central
~ Excise, Chandigarh. ' | : O :
. vill. The adjudicating authority has not considered their reply to the SCN R
which was received by the Department on 19.01.2022 and it has been
| Wrongly mentioned in the impugned order that they had not flled final
written submission.
ix. For claiming refund they rely upon the Judgment in the case of Pujan
Builders Englneers & Contractors Vs CCE & ST, Vadodara -1T;
~ Cawasi & Co — 1978 ELT (J154); U Foam Pvt. Ltd. V. Colleotor of
Central Excise — 1988 (36) ELT 551 (AP) Hexacom (I)-Litd. Vs. CCE
Jaipur — 2003 (156) ELT 357 (Tri.-Del) and CCE, Raipur Vs. Indian
Ispat Works Ltd. — 2006 (3) STR 161 (Tri.-Del). S S _;O

' | 6.  Personal Hearlng in the case was held on 06.12. 2022. Shri Shreekant :
S Shah Chartered Accountant, appeared on behalf of appellant for the
| hearing. He reiterated the submissions made'in appeal memorandum. He
submitted copies of judicial pronouncements during course of the hearing.
7. I have gone through the facts of the case, submissions made in "the
Appeal Memorandum as Well as submissions made at the time of personal
hearing and the material available on records. The issue before me for

decision is as whether the 1mpugned order confirming the demand of service

W Hy,
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tax amounting to Rs.1, s 422/ in the facts and circuimstances of the case,

is legal-and proper or otherwise.

8. It is observed that the -appellant has per‘ se not disputed thetr

liability to pay the service tax demanded from them. They have contended

- that though the period covered- by the audit is from-F.Y. 2014-15 to F.Y.

. 2017 18 (upto June), the adJudlcatlng authority has considered only the

period from. F.Y. 2015- 16 to F.Y. 2017-18 while confirming the demand. The
appellant has contended that they had paid excess service tax amountlng to

Rs. 90 384/- during F.Y. 2014-15, which was not considered while arriving at

the service tax payable by them. It is the appellants contention that the

'. excess service tax paid by them during F.Y. 2014-15 is. required to be
O adjusted towards their net service tax 11ab111ty determined to be payable by

the dep artment

8.1 I, however, do not find any merit in the contention of the appellant
regardmg adjustment of the excéss service tax paid-in a f1nan<31a1 year‘ ‘
towards the service tax 11ab111ty in another financial year. If the appellant
had paid excess service tax in any financial year, the proper rechburse
available to them was to either claim refund of the excess service taX paid
by them under Section 1 1B of the Central Excise Act; 1944 or take credlt of
O * the excess service tax paid in terms of Rule 6 (3) of the Service Tax Rules,

v 1994. They have net taken recourse to either of the twor options under the
Finance Act, 1994. There is no provision inv the Finance Act, 1994 for
adjustment of ext:ess service tax paid in a given financial year towards the

~ service tax payable in another financial year. In view thereof I do not find

any infirmity in the 1mpugned order confirming the demand of service tax,

- 9. The appellant have also raised the issue of limitation and contended
that the extended period of limitation cannot be invoked. In this regard, I

find that the appellant had mis-declared the taxable value ef services

provided by them in'the ST-3 returns filed by them. The correct taxable
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 their returns with the correct taxable value of the services provided by

the_m.. 'The_reby, they had suppressed the actual taxable value from the
~department and the wrong taxable value of services reported by them in
their ST-S returns amounts to mis-statement. Accordingly, the extended

period of limitation is attracted and has been rightly invoked for der_nandin’g}

. service. tax.

: 10. In view of the facts discussed herein above, I hold uphold the
impugned order and reject the appeal filed by the appellant.

11. ,Wmaﬁaﬁ?@mwﬁmmaﬁéﬁﬁmm%r

The appeal filed by the appellant stands disposed of in above ‘terms. |

W ’QA," ‘
' Akhﬂesz Kumar ) o2 |

| . | Commissioner (Appeals)
Attested: . _ : Date: 07.12.2022.

(N.Suryanarayanan. Iyer)
Superintendent(Appeals), . .
CGST, Ahmedabad.

BY RPAD / SPEED POST
To -

Mis. Iris Spectra Private Limited, ‘ Appellant O
401, Abhijeet-III, Above Pantaloon, ' ' :
Near Law Garden, . . ' o
Ellisbridge, Ahmedabad — 380 006 _ et

The Deputy Commissioner, Respondent |
CGST, Division- VI, '
Commissionerate : Ahmedabad South.

Copy to: .
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.

.

3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South. -

)/Qf{r uploading the OIA)
4. Guard File.

5.. P.A. File.




